THE ESTATE OF STAN PALKAN
| BLA 96- 392 Deci ded Novenber 2, 1998

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, denying a request to anend Native al |l ot nent application
18532, Parcel B

Rever sed and renmanded.

1. Admnistrative Authority: General ly--A aska: Native
Alotnents--A aska National Interest Lands Gonservation
Act: Native Allotnents--Rules of Practice: Appeal s:
Sanding to Appeal

Under section 905(c) of the A aska National Interest
Lands Gonservation Act, 43 US C § 1634(c) (1994),

a Native allotnent applicant may anend the | and
description contained in the application if the
description designates | and other than that which the
applicant intended to claimand the new description
describes the land originally intended to be clai ned.
A BLMdeci si on denying a request by the estate of a
Native allotnent applicant to anend the | and
description contained in the application wll be
reversed when the case record clearly shows that the
anendnent describes the land originally intended to be
clai ned by the applicant.

APPEARANCES Tinothy E Troll, Esg., Ollingham A aska, for Appellant;
Regina L. Seater, Esq., dfice of the Regional Solicitor, US
Departnment of the Interior, Anchorage, A aska, for the Bureau of Land
Managenent ; John L. Steiner, Esq., Assistant Attorney General, Sate of
A aska, Anchorage, A aska, for the Sate of A aska.

(AN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR S

The Estate of San Paukan has appeal ed froman April 16, 1996,
decision of the Alaska Sate (fice, Bureau of Land Managenent (BLN,
rejecting a proposed anendnent of Paukan's Native al |l ot nent application,
F 18532, Parcel B. The Estate clains that the | and Paukan originally
intended to claimis located wthin lands conveyed to the Sate of A aska
(US Survey (US'S) No. 4101) in 1971 by patent No. 50-71-0037 for
ai rport purposes.
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In rejecting the proposed anendnent, BLMstated that the proposed anendnent
"substitutes new |l ands rather than corrects an error in the description in
M. Paukan's application.” (Decision at 4.)

The case record contains three Native al |l ot nent applications, each
dated April 29, 1971, and each signed by San Paukan. Al clai muse and
occupancy from1965. Qne application is handwitten (the "handwitten
application"), and it states that it is for "2 parcel s 160 acres, see
sketch.” The attached sketch shows two parcels, one | ocated on the
Andreaf sky Rver and the other |ocated on the Yukon Rver wthin the area
covered by US'S No. 4101. / Nearly a year later, on April 11, 1972,
BIAsent aletter to Paukan stating:

VW are filing your application for the 80-acre tract up
Andr eaf sky R ver.

However, the tract you described on the Yukon, west of
Fitka s Point, has been surveyed and patent issued to the Sate
of A aska.

Encl osed is a copy of the map. |f you have used anot her
tract of land further down the Yukon, please nark the nap to show
the location. V¢ wll then add the tract to your application.

The case file contains a copy of a map bearing a sketch of US S
No. 4101 and the outlines of a parcel of land adjacent to and downri ver
fromthe survey boundary. At the bottomof the map a handwitten stat enent
signed by San Paukan: "P ot adjacent to state patent is where | want the
80 acre. Be advised that | had stay [sic] on this land state surveyed,
before the state cane to survey it."

As BIA had promised in the April 11, 1972, letter to Paukan, it
submitted a typewitten application (the "first application") to BLMon
April 21, 1972, for the land on the Andreaf sky Rver. That first
appl i cation, signed by Paukan and dated April 29, 1971, described only the
Andreafsky Rver tract of land and did not designate it as Parcel A or
Parcel B

Thereafter, on June 5, 1972, BLMrecei ved fromB A anot her
typewitten application (the "second application") signed by Paukan, and
dat ed

1/ The application in the case file is a copy of the origina handwitten
application filed wth the Bureau of Indian Aifairs (BA on Aug. 11, 1971.
The original handwitten application was found in BIA's files on Ct. 10,

1984, by Karen J. Honey, BIArealty specialist, Bethel Agency, Bethel,

A aska, who forwarded a copy to BLM where it was recei ved on Cct. 16,
1984. (Affidavit of Karen J. Honey, dated Cct. 10, 1984.) n the sketch
the Andreaf sky R ver parcel is designated as Parcel B and the Yukon R ver
parcel as Parcel A
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April 29, 1971. A nenorandumfromBl A acconpanying that application,
stated that it was the "Qorrected Native all ot nent application and

evi dence of Qccupancy for San Paukan of &. Marys. The prior filing did
not include Parcel B" That application contains a description of the
Andreafsky Rver tract and designates it as Parcel A It also contains
a description of 80 acres of land on the Yukon R ver downriver and
adjacent to US S No. 4101. That land is designated as Parcel B on the
appl i cati on.

S an Paukan died on Decenber 7, 1978. (n August 20, 1980, San
Paukan's wife, Hora, acconpanied a BLMrealty specialist on a field
examnation of Parcel B A that tine, she showed hima site 1 mle
upstreamfromthat described on the second application. Acconpanying the
field
report was a handwitten statenent signed by Hora Paukan, and dated
August 20, 1980, stating: "The correct |ocation of ny husband' s Native
allotnent parcel is one mle westerly al ong the Yukon R ver shoreline to
where the 16 fish canp buildings are |l ocated near the end of the airport
road. The 80 acre parcel is all part of the US Survey 4101, the airport
survey." 2/ The BLMrealty specialist found significant evidence of use
and occupancy of the site. However, he recoomended in his report that
"[t]he rights of the allotnent applicant shoul d be determned through
wtness statenents in order to determne if any conflict exists wth the
airport land patent to the Sate of Aaska.”" (Held Report at 7.) The
BLMrealty specialist did not examne the | and described in the second
appl i cati on.

In a Septenber 23, 1985, nenorandumto the Alaska Sate Gfice, Chief,
Native Allotnent Section, the MG ath Resource Area Manager stated that a
BLMreal ty specialist had undertaken a suppl enental field examnation of
F 18532, Parcel B. The Area Manager stated:

[He was assisted in the examby M. Mses Paukan, Mayor of

S. Mry' s and the deceased applicant's ol der brother. M. M
Paukan confirned the | ocation of the allotnent and is in the
process of submitting a statenent verifying use [of] sane. The
statement wll also contain the dates his brother starting using
the area for his fish canp. The attached photos reflect the sane
bui I dings and structures that Aiff Hlis, MGath Resource Area
Realty Specialist, docunented in his August 20, 1980, field exam
of this parcel.

I n a nenorandumdat ed Septenber 25, 1985, the Acting Chief, Native
Alotnent Section, requested a survey of 18532, Parcel B. Thereafter,
BLM conducted a survey of Parcel B, and in a July 25, 1988, nenorandumfrom

2/ Afidavits in the case file date Paukan's comnmencenent of use and
occupancy of Parcel B fromJune 1961. This is inportant because the Sate
asserts that the land in question was w thdrawn on Aug. 23, 1962, when it
filed its application for the | and under section 16 of the Federal A rport
Act of May 13, 1946, 60 Sat. 179.
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the (hief, Branch of CGalista Adjudication, forwarding the case file to the
Regional Solicitor, A aska Region, "for your review and concurrence,” the
Chief stated that "[b]ased on evidence in the subject's file, we conclude
that this Native allotnent application, 18532 Parcel B |ocated * * *
wthin US Survey No. 4101, and further identified as Alaska Sate Land
Survey No. 86-3 containing 79.98 acres, is valid." The Gfice of the
Regional Solicitor concurred on August 11, 1988.

By letter dated August 24, 1988, the Chief, Branch of Gilista
Adjudication, inforned the Sate of Alaska that in accordance wth the
stipul ated procedures for inplenentation of the Qder in Aguilar v. Lhited
Sates, 474 F. Supp. 840 (D A aska 1979), BLMhad revi ened F 18532,

Parcel B, and determined (1) the application to be valid; (2) the
application to be a superior interest to the | ands described therein;, and
(3) the land to have been erroneously conveyed to the Sate by Patent

No. 50-71-0037, dated January 25, 1971. He stated that the lands in
Parcel B shoul d be reconveyed to the Lhited Sates.

n January 27, 1989, BLMrecei ved a response fromthe Sate declining
to reconvey the land and asserting that Paukan's application for Parcel B
shoul d be rejected. Thereafter, for several years the Sate and counsel
for the Estate filed additional information wth BLMin support of their
respective positions regarding the use and occupancy of the |ands included
in Parcel B as defined by Alaska Sate Land Survey No. 86-3. [In addition,
there were several unsuccessful attenpts at settling the matter.

Then, despite the fact that from1980 to 1992 BLM had accepted t he
fact that San Paukan clained land wthin US S No. 4101 as Parcel B of
F18532, it issued a notice on Decenber 22, 1992, stating that "an anended
| and description for Native allotnent application 18532 of San Paukan
has been proposed” fromthe location set forth in the second application
to the location as described in Alaska Sate Land Survey No. 86-3. That
notice, issued pursuant to section 905(c) of the A aska National Interest
Lands Gonservation Act of Decenber 2, 1980 (ANLG), 43 USC § 1634
(1994), provided interested parties wth the opportunity to file a protest
wthin 60 days of the date of the notice. O February 23, 1993, BLMi ssued
a notice vacating its Decenber 22, 1992, notice "inits entirety." Later,
on January 20, 1994, it issued another notice proposing the sane anendnent
set forth in its Decenber 22, 1992, notice, again offering the opportunity
to protest. 3/

3/ Prior tothe expiration of that protest period, BLMissued a noti ce,
dated Feb. 17, 1994, providing the Estate wth 60 days to object to the
confornance of F 18532, Parcel B to Alaska Sate Survey No. 86-3. That
sane notice provided the Sate wth 30 days to object. O Apr. 21, 1994,
H ora Paukan responded that the Al aska Sate Survey No. 86-3 correctly
represented her husband s Native all otnent application 18532, Parcel B.
Thereafter, each of Paukan's heirs provided simlar statenents to BLM
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Qh April 11, 1994, the Sate filed a protest to the proposed anendnent
of Parcel B O April 16, 1996, BLMi ssued the deci si on presently under
appeal to this Board stating that "[t]he preponderance of the evidence
supports the conclusion that the heirs' proposed anendnent substitutes new
| ands rather than corrects an error in the descriptionin M. Paukan' s
application" and that "[t]he second application is controlling as a
matter of law"” (Decision at 4.) In that decision, BLMnade no attenpt to
explainits 1988 finding, in which the Gfice of the Regional Solicitor
concurred, that San Paukan's Native allotnent application F 18532,

Parcel B covered land wthin US S No. 4101, identified as Alaska Sate
Land Survey No. 86-3, and was vali d.

n appeal, the Estate argues that San Paukan's handwitten
applicationis controlling and that he originally intended to apply for the
lands wthin the airport survey. Both BLMand the Sate assert that the
second application is the proper application. They each clai mthat
Paukan's intent is clearly expressed in his statenent, quoted above, that
“[p]lot adjacent to the state patent is where | want the 80 acres.” The
Sate questions the heirs' action in "[s]econd-guessing their father's w se
intent to designate | and" outside the airport survey. (Sate' s Response
at 1.)

[1] It is nowwell established that section 905(c) of AN LCA was
intended to permt only the anendnent of an allotnent application so that
it would accurately reflect the land that the applicant originally intended
toclam but that was msdescribed through sone error in the application.

Arendnent to permit the substitution of new or additional |and which the

applicant had not originally intended to claimwas not authorized. Heirs

of Alice Byayuk, 136 IBLA 132, 137 (1996); Heirs of Eoward Peter, 122 1BLA
109, 116-17 (1992); Sate of A aska, 119 | BLA 260, 266-67 (1991); Mtchel |

Alen, 117 | BLA 330, 337 (1991).

A though BLMhel d that San Paukan's second appl i cati on was
controlling as a natter of lawas to his intent, the facts of this case
do not support such a holding by BLM Ve concl ude that San Paukan' s
handwritten application is the controlling application, and that the
Estate properly sought to anend the second application to reflect the | and
San Paukan originally intended to claimin his handwitten application.

n appeal, both BLMand the Sate dismss the handwitten application
out of hand as not being certified by BBA Neverthel ess, the
chronol ogi cal sequence of events in this case nakes clear that Paukan' s
handwritten application nost clearly reflects his intent regarding the
| ands he sought to claimas a Native all ot nent.

Each of the three applications di scussed above was dated April 29,
1971, and signed by San Paukan. It is obvious that Paukan conpl eted one
of those applications and provi ded a sketch show ng the two parcel s of |and
he desired, one on the Andreafsky R ver and one on the Yukon Rver. The
other two applications were apparently signed and dated in bl ank by Paukan
and submtted to BIA who later utilized themin filing the first and
second appl i cati ons.
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Fol | owi ng revi ew of Paukan's handwitten application, Bl A determned
that there was no problemwth his claimfor the land on the Andreaf sky
Rver, and on April 21, 1972, it filed the first application wth BLM
usi ng one of the blank applications, by providing a typewitten
description of that land. However, it identified a conflict for the |and
Paukan sought on the Yukon R ver because it was located wthin US S Nb.
4101. BIAnotified Paukan of the conflict and advi sed himto cl a mot her
land in substitution for the land wthin that survey. In response to that
notice, Paukan provided the statenent that both BLMand the S ate consi der
to be binding as to his intent. However, they both ignore the renai nder of
that statenent: "Be advised that | had stay [sic] on this |and state
surveyed, before the state cane to survey it." Thus, the record is clear
that the only reason Paukan provi ded a new description of |and on the Yukon
R ver adjacent to the boundary of the airport survey was because he was
i nduced to do so by BIA

Despite the Sate's contention that Paukan never drafted a qualifying
application for land wthin US S No. 4101, "and, based on his own
witing, did not intend to apply” for that land (Sate's Response at 1),
the Estate points to a nunber of docunents that it provided to BLMin
August 1994, which it clains support a finding that San Paukan intended to
claamthe land identified in his handwitten application.

In a June 17, 1975, nenorandum the Supervisor, Arport Qperations,
requested that an individual in &. Mry's investigate unauthorized use of
S. Mry s airport property. He stated: "[VWe have received word that a
M. Paukan has a fish canp on airport property in &. Mry's." The bottom
hal f of that nenorandumcontains a handwitten note, signed by San Paukan,
stating:

The question on the FHsh CGanp at the Landing, called |andi ng
has been a fish canp before airport ever was built and surveyed.
M. Paukan has to this date been fishing and living at sunmer
seasons for the last 14 years. The old stakes can't be found
where the site is | ocated however the |and in question is not
patent wBLMor the Sate.

(Satenent of Reasons for Appeal (SR, Ex. 8.)

In aletter dated February 7, 1976, San Paukan responded to i nquiries
by the Sate of A aska, Departnent of Public Wrks, D vision of Aviation,
regarding use of land wthin US S No. 4101. Paukan stated:

This portion of land that | clai mand occupy i s where
ny ancesters [sic] lived. It is no longer attended year round
because of distance of nearest school. There are no | onger
houses because they were noved. | and nenbers of ny famly have
used the land as our subsistance [sic] and comrmercial fishing
canp. Wth the ownership of the land and clained | have gi ven
M. Randy Gawford permssion to operate fish processing pl ant
in 1975 and thereafter.
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The Bureau of Land Managenent ssurvyed [sic] the D vision
of Aviation land w thout prior know edge as to who occupi ed and
occupy the land. It is inportant to ne and nenbers of ny famly
that we claimit as our private property.

| cannot see howny fish canp is interfering wth air
traffic, as it is approxmtly [sic] 1 /4 mles distance,
approxmitly [sic] 1 /4 mles west of aircraft approach and
the airstrip being approxmtly [sic] 310 above sea | evel .

(SIR Ex. 9 (enphasi s added).)

S an Paukan again wote to the Dvision of Aviation on May 18, 1976,
stating:

A aska Native Allotnent Application Serial Nunber F 18532
was originaly [sic] applied on the land that ny fish canp is at
now | was told by BLMthat | had to sign on the application
other wse | would |oose [sic] ny Native Allotnent, before the
dead line of the application expired.

| cannot in good conscience give way to Dvision of Aviation
tothe land in question. | have stated to you that the BLM
surveyed the land wthout notifying us. The land i s where our
fore fathers lived and is also a buriel [sic] site for the
residents of the forefathers who lived there. The nane of the
place is Hlnurnute. [4/]

Agian [sic] | want to ask you, the comngs and goi ngs of
the aircrafts, are they in anyway hanpered by the presence of
our fish canp? | cannot see what val ue ny property is [to] the
D vision of Aviation.

(SR E. 10.)

These letters denonstrate that the heirs, in seeking an anendnent of
the second application, are hardly "second-guessing their father's w se
intent," as asserted by the Sate. Rather, they are seeking to correct
the Parcel B description in the second application, which did not
accurately reflect the land originally clained by San Paukan in his
handwritten applicati on.

4/ The Native Allotnent Held Report for F18532, Parcel B, prepared by
BLMfollow ng the Aug. 20, 1980, field examnation identified an "[o]ld
village site of housepits and several graves in grassy clearing behi nd
present buildings of fish canp and al ongsi de bul | dozed gravel dunp site.”
(FHeld Report at 4.) The BLMrealty specialist who prepared the report
noted that the "[njane of the site was HIlqurrmut' according to Hora
Paukan." 1d.
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The Estate al so points to a January 24, 1992, letter fromone Paul
b xon to counsel for the Estate, which it clains establishes the existence
of San Paukan's fish canp wthin the boundaries of US S No. 4101. In
that letter Dxon recounted a visit to S. Mry s during his tine as an
enpl oyee of the DO vision of Aviation:

Qur basi c work conpl eted, San Paukan asked ne to go down
river to his fish canp. He wanted ne to see the pl ace and gi ve
hi msone advice as to howto deal wth the contractor[']s use of
the area and its inpact on their fishing. 1 found the canpsite
on the North bank of the Yukon Rver wthin the South approach
zone to the airport runway. Adjacent, were fuel tanks, a pipe
line running uphill to the runway and a very enbryoni ¢ rough
truck trail running fromriverbank uphill to the runway. | was
surprised to note that the el evation of the runway was a good 200
or nore feet above the riverbank canpsite so that the true hazard
possibility, and thus need for clear zone protection, was greatly
exaggerated. oviously, the prinary reason it was included in
the airport |and description was because on paper the | and
differential did not showup, it was public |and avail abl e, and
no note was taken of any use and occupancy. | do not believe
anybody gave any thought to Native use of |ands as "use and
occupancy” in the BLMI egal sense.

(SR Ex. 11 at 2-3.)

D xon also stated that his visit was during the spring and that San
Paukan had told himthat the Paukan faml|y had used the site for a nunber
of years. He explained that San Paukan's concern was wth the contractor
bui I ding a rock/gravel /earth ranp out into the river to facilitate the
unl oadi ng of equi pnent and that he feared it would interfere wth the fish
runs. "l estimate this visit occurred about 1961 or 1962 or about one year
before the . Mry' s Airport was operational ." Id. at 3.

Thi s evidence, undiscussed in BLMs April 16, 1996, decision, |eaves
little doubt regarding San Paukan's intent. Hs handwitten application
describes the land he originally intended to claim Hs Estate seeks to
anend the second application filed by BBAto reflect correctly his intent
regarding the land clai ned on the Yukon Rver. This it may do. 5/

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis reversed and the case is remanded for further proceedi ngs

5/ The Estate argues that BLMshoul d be estopped fromasserting that the
second application is controlling based on BBA's witten representation
to Paukan that the site of his fish canp had been patented to the Sate
and that he should select other land. Ve need not address that argunent
because the evi dence supports the Estate's right to anend the second

appl i cati on.
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consistent wth the stipul ated procedures to i npl enent the decision in
Aguilar v. Lhited Sates, 474 F. Supp. 840 (D A aska 1979), approved by
the Dstrict Gourt for A aska on February 9, 1983.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes L. Burski
Admini strative Judge
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